Line 17

Union Contentions:
Issue Statement (Block 15 on PS Form 8190):
Did management violate Articles 3,5,19,21, Federal Law (including but not limited to 20 CFR 10.211), and ELM 544, when USPS continued failing to inform employees of Workers Compensation eligibility and Continuation of Pay benefits when reporting work related injuries, and if so, what is the remedy?

ELM 544 (exhibitxxx), states in relevant part,

544.111 General

          When a notice of traumatic injury or occupational disease is filed, the   

          immediate supervisor is responsible for doing the following:

          a.  Immediately ensuring that appropriate medical care is provided.

          b.  Providing the employee a Form CA–1 or a Form CA–2.

          c.  Completing the receipt attached to Form CA–1 or CA–2 and giving   

               the receipt to the employee or the employee’s representative.

          d.  Investigating all reported job–related injuries and/or illnesses.   

          e.  Immediately notifying the control office or control point of an 

               injury, disease, or illness. 

          f.   Prompt completion and forwarding of Form CA–1  

               or CA–2 to the control office or control point on the same day it is   

               received from the employee.

544.112 Traumatic Injuries

In case of a traumatic injury, the supervisor must advise the employee of the following:
a. The right to select a physician of choice.
b. If the injury is disabling, the right to either of the following:

(1) To elect COP for up to 45 calendar days.
(2) To use annual or sick leave. An employee may subsequently
request COP (subject to leave carryover provisions) in lieu of
previously requested sick and/or annual leave, but such a request
must be made within 1 year of the date the leave was used, or within 1 year of the date of OWCP’s approval of the claim,
whichever is later. 

ELM 544.111.a. specifically states that a notice of a traumatic injury must 

trigger the providing of a CA-1 to an employee. This notice of a traumatic 

injury can only be interpreted as the verbal notification to the employer. Since 

the CA-1 is the written report filed by the employee, there is no other method 

of prior written notification. There is also nothing in ELM 544.112 which 

requires employees to file a written report of injury prior to being notified of 

their eligibility for continuation of pay benefits. 

The obligation to notify employees of OWCP benefits – to include Continuation of Pay -  is further outlined in Title 20 of the Code of Federal Regulations (exhibitxxx) which states in relevant part,

20 CFR 10.211

     10.211 What are the employer's responsibilities in COP cases?

     Once the employer learns of a traumatic injury sustained by an      

     employee, it shall: 

     (a) Provide a Form CA-1 and Form CA-16 to authorize medical care in    

     accordance with § 10.300. Failure to do so may mean that OWCP will   

     not uphold any termination of COP by the employer. 

     (b) Advise the employee of the right to receive COP, and the need to     

     elect among COP, annual or sick leave or leave without pay, for any   

     period of disability. (c) Inform the employee of any decision to  

     controvert COP and/or terminate pay, and the basis for doing so. 

Again, the obligation is on the employer to provide this information when they
learn of a traumatic injury sustained by an employee. This knowledge of a traumatic injury occurs when the employee notifies postal management of a work related injury. 

The Postal Service is contractually bound by the following provisions, among others, to follow applicable laws in the administration of its duties and responsibilities;
Article 3 (exhibitxxx) states in relevant part,
Article 3 

Management Rights 

The Employer shall have the exclusive right, subject to the provisions of this Agreement and consistent with applicable laws and regulations: 

A. To direct employees of the Employer in the performance of official duties; B. To hire, promote, transfer, assign, and retain employees in positions within the Postal Service and to suspend, demote, discharge, or take other disciplinary action against such employees; 

C. To maintain the efficiency of the operations entrusted to it; 

D. To determine the methods, means, and personnel by which such operations are to be conducted; 

E. To prescribe a uniform dress to be worn by letter carriers and other designated employees; and 

F. To take whatever actions may be necessary to carry out its mission in emergency situations, i.e., an unforeseen circumstance or a combination of circumstances which calls for immediate action in a situation which is not expected to be of a recurring nature.
Article 5 (exhibitxxx) states in relevant part,

Article 5 

Prohibition of Unilateral Action

The Employer will not take any actions affecting wages, hours and other terms and conditions of employment as defined in Section 8(d) of the National Labor Relations Act which violate the terms of this Agreement or are otherwise inconsistent with its obligations under law.
Together, these two provisions of the National Agreement conclude that the Postal Service must comply with the law when performing its duties. 

National Arbitrator Bernstein ruled in case number H1N-5G-C 14964 (exhibit xxx):

 Article 5 of the National Agreement serves to incorporate all of the Service's "obligations under law" into the Agreement, so as to give the Service's legal obligations the additional status of contractual obligations as well.  This incorporation has significance primarily in terms of enforcement mechanism--it enables the signatory unions to utilize the contractual vehicle of arbitration to enforce all of the Service's legal obligations.  Moreover, the specific reference to the National Labor Relations Act in the text of Article 5 is persuasive evidence that the parties were especially interested in utilizing the grievance and arbitration procedure spelled out in Article 15 to enforce the Service's NLRB commitments. 

Arbitrator Bernstein confirms in this decision that the contractual cites provided require that the Postal Service act in compliance with Federal Law.

Article 19:

The ELM, 20 CFR 10.211, ELM 544, and the cited MOU’s, Step 4 decisions and arbitration decisions are incorporated into the National Agreement under Article 19 (exhibitxxx), which states in relevant part,

HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published regulations of the Postal Service, that directly relate to wages, hours or working conditions, as they apply to employees covered by this Agreement, shall contain nothing that conflicts with this Agreement, and shall be continued in effect except that the Employer shall have the right to make changes that are not inconsistent with this Agreement and that are fair, reasonable, and equitable.
Conclusion:

In this grievance, the carriers suffered harm due to the actions of the Postal Service. Due to the failure to promptly apply Continuation of Pay benefits, these carriers were forced to use leave and/or leave without pay in order to support their absence from the work place. These carriers also suffered from a lack of dependable income when [bills not paid, late fees for late payments, vacations not taken, Christmas gift spending reduced, etc]. See employee statements (exhibitxxx,xxx).
The NALC is asking in remedy that the affected employees in this Class Action are to be compensated for any lost wages and/or are to have their leave balances restored to compensate for leave or LWOP used during the 45 calendar day period that these carriers would have qualified for Continuation of Pay benefits.  
The NALC also requests that the Postal Service cease and desist from continued violations of these contractual and legal provisions. 

We ask this remedy, or whatever a Step B Team or an Arbitrator deems to be appropriate.  
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